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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
ef fect when the petition was filed. Pursuant to section 7463(b),
the decision to be entered is not reviewable by any other court,
and this opinion shall not be treated as precedent for any other
case. Unless otherw se indicated, subsequent section references

are to the Internal Revenue Code in effect for the year in issue,
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and all Rule references are to the Tax Court Rules of Practice
and Procedure.

Respondent determ ned a $2,290 deficiency in petitioner’s
2005 Federal inconme tax. The deficiency resulted fromthe
di sal |l onance of a $9, 750 deduction petitioner clainmed for alinony
paynments. The sole issue for decision is whether petitioner is
entitled to a deduction under section 215 for alinony paynents he
made in 2005 to his fornmer wfe.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioner resided in
California when he filed his petition.

Petitioner married Phyllis Eve Wlliams (Ms. WIllians) in
January 1985. Their marriage produced one child. The couple
separated in 1991. Throughout the marriage Ms. WIIlians abused
petitioner. Wen they separated, they did not obtain a court
order of separation; but subsequently petitioner drafted an
informal handwitten agreenent (informal agreenent) on January
12, 1993, which they both signed. 1In this informal agreenent
petitioner agreed: (1) To nake alinony paynents to Ms. WIlIlians
“during the tine of the separation”; and (2) that Ms. WIIlians
“shall receive as alinony paynent, the rental inconme fromthe

property owned by Henry A. WIllians. The anmount is $550 per
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month.” The informal agreenent did not discuss petitioner’s
obligation to Ms. WIlianms upon or after her death.

Wthout petitioner’s know edge, Ms. WIllians fraudulently
obtai ned a second nortgage on the rental property. Petitioner
becane aware of the second nortgage in late 1997 but was unabl e
to prevent his loss of the property in a foreclosure in |ate 1998
or 1999.

After the foreclosure petitioner and Ms. WIlians nade oral
changes to the terns of petitioner’s spousal support obligation
to Ms. WIllianms. They never reduced these oral understandings to
witing. The Court received into evidence copies of three checks
and one noney order, each for $400, dated June through Septenber
2005 from petitioner payable to Ms. Wllianms. The Court also
received a copy of a check for $1,242 dated January 24, 2005,
frompetitioner payable to “PFCS’. Petitioner did not explain
this acronym

Petitioner obtained a judgnment of dissolution (divorce
decree) termnating the marriage, which the Superior Court of
California, Los Angeles County (superior court), entered on
Decenber 20, 2005. Ms. WIlianms was not present at the hearing.
The divorce decree ordered spousal support and a property
di vision, referencing an attached, terse “Witten Judgnent”
(attachnent). The divorce docunents did not discuss child

custody and did not order child support. Under the attachnent
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the Superior Court retained jurisdiction over incone tax debts
from 1989- 1991 and spousal support and stated that Ms. WIIlians
had defrauded petitioner of $200,000. Neither the divorce decree
nor the attachnment stated a fixed anount of spousal support or
provi ded a nmechanismto determ ne the precise anount of spousa
support .

Di scussi on

The Comm ssioner’s determ nations are presuned correct, and
t he taxpayer bears the burden of proving that a determ nation set
forth in a notice of deficiency is incorrect. See Rule 142(a);

Welch v. Helvering, 290 U S. 111, 115 (1933). Deductions are a

matter of |egislative grace, and taxpayers nust satisfy the

statutory requirenents for claimng the deductions. | NDOPCO

Inc. v. Conmi ssioner, 503 U S. 79, 84 (1992); New Colonial Ice

Co. v. Helvering, 292 U S. 435, 440 (1934). This includes the

burden of substanti ati on. Hr adesky v. Conm ssioner, 65 T.C. 87

(1975), affd. per curiam540 F.2d 821 (5th Cr. 1976). Section
6001 requires taxpayers to nmaintain records sufficient to

establish the anbunt of each deduction. See al so Ronnen V.

Commi ssioner, 90 T.C. 74, 102 (1988); sec. 1.6001-1(a), (e),
| ncome Tax Regs.

Under section 7491(a) the burden nmay shift to the
Comm ssi oner regarding factual matters if the taxpayer produces

credi bl e evidence and neets other requirenents of the section.
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Petitioner has neither argued for a burden shift nor established
his conpliance with the requirenents of section 7491(a).
Petitioner, therefore, bears the burden of proving that
respondent’s determination in the notice of deficiency is
er roneous.

As a threshold matter, petitioner has failed to satisfy his
burden of substantiating the $9, 750 expenditure. Petitioner
provi ded copi es of disbursenents showi ng that he paid $1,600 to
Ms. WIlianms during 2005. The $1, 242 check to PFCS is
inconclusive. A paynent to a third party can “certainly” qualify
as alinmony under the right circunstance, including paynents for

t he payee spouse’s shelter or utilities. See Leventhal v.

Comm ssioner, T.C Meno. 2000-92. However, petitioner did not

el uci date the PFCS payee, the type of expense he paid, or the
separation or divorce instrunment that purportedly required the
$1, 242 check. Petitioner also did not provide evidence to
support the rest of his $9, 750 figure. Therefore, at best,
petitioner has substantiated $1,600 of the deduction. However,
for the reasons stated below, petitioner is not entitled to a
deduction for alinony even for that reduced anount.

Section 215 allows an individual a deduction for alinony or
separ ate mai nt enance paynents made during a year if those anmounts
are includable in the gross incone of the recipient under section

71(a). Section 215 provides in relevant part:
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SEC. 215. ALI MONY, ETC., PAYMENTS.

(a) General Rule.--In the case of an individual, there
shall be all owed as a deduction an anount equal to the
al i nrony or separate maintenance paynents paid during such
i ndi vidual ’s taxabl e year.

(b) Alinony or Separate M ntenance Paynents Defi ned. --
For purposes of this section, the term“alinony or separate
mai nt enance paynment” means any alinony or separate
mai nt enance paynent (as defined in section 71(b)) which is
includible in the gross inconme of the recipient under
section 71.

Section 71(a) provides that “Goss incone includes anpunts
received as alinony or separate maintenance paynents.” As
previously stated, alinony or separate nai ntenance paynents are
defined by section 71(b) (1), which provides:

SEC. 71(b). Alinony or Separate M ntenance
Paynent s Defi ned. --For purposes of this section—

(1) I'n general.--The term “alinony or separate
mai nt enance paynent” nmeans any paynent in cash if-—

(A) such paynent is received by (or on
behal f of) a spouse under a divorce or
separation instrunent,

(B) the divorce or separation instrunent
does not designate such paynent as a paynent
which is not includible in gross income under
this section and not allowable as a deduction
under section 215,

(© in the case of an individual legally
separated from his spouse under a decree of
di vorce or of separate maintenance, the payee
spouse and the payor spouse are not nenbers of
t he sane household at the tinme such paynent is
made, and

(D) there is no liability to nmake any
such paynent for any period after the death of
t he payee spouse and there is no liability to
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make any paynment (in cash or property) as a
substitute for such paynents after the death
of the payee spouse.
A paynent is deductible as alinmony only if all four
requi renents of section 71(b)(1) are satisfied. See Jaffe v.

Comm ssioner, T.C Meno. 1999-196. The only two el enents at

i ssue here are subparagraphs (A) and (D): \Wether petitioner
made the paynents under a divorce decree or separation

i nstrunment and whether petitioner’s obligation to M.
WIllianms did not extend beyond her death.

We first discuss the requirenment of section 71(b)(1)(D)
that the liability not extend beyond the death of the payee
spouse. In instances as here where the separation instrunent
and divorce decree are inconclusive or silent as to the
al i nony obligation after the death of the payee, the Court
wll ook to any applicable default provision in the
jurisdiction in which the divorce took place. Le v.

Conmi ssioner, T.C. Menp. 2008-183.

The applicable statute is Cal. Fam Code sec. 4337 (\West

2004). See Hilton v. MNitt, 315 P.2d 1, 4 (Cal. 1957)

(citing predecessor statute). According to this California
famly | aw code section: “Except as otherw se agreed by the
parties in witing, the obligation of a party under an order
for the support of the other party term nates upon the death

of either party or the remarriage of the other party.” Cal.
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Fam Code sec. 4337. Consequently, because the applicable
California default statute term nates the alinony paynents
upon Ms. WIllianms’ death, the informal agreenent and the
di vorce decree satisfy the term nation requirenment of section
71(b) (1) (D).

That | eaves one final requirenent; nanely, whether
petitioner made his paynents “under a divorce or separation
instrunment” in accordance with section 71(b)(1)(A). Section
71(b)(2) defines a qualifying “divorce or separation
instrunment” as follows:

(A) a decree of divorce or separate

mai nt enance or a witten instrunment incident to

such a decree,
(B) a witten separation agreenent, or
(C) a decree (not described in subparagraph

(A)) requiring a spouse to nmake paynents for the

support or mai ntenance of the other spouse.

The term “written separation agreenment” is not defined

by the Code, the legislative history, or applicable

regul ations. Bogard v. Comm ssioner, 59 T.C. 97, 100 (1972);

Leventhal v. Conmi ssioner, T.C. Mnp. 2000-92. Wile courts

have interpreted the witing requirenent leniently, see

Levent hal v. Conm ssioner, supra;, Azenaro v. Conmn Ssioner,

T.C. Meno. 1989-224, courts require, nonethel ess, an actual
witing that expresses a clear, ascertainable standard by

whi ch to cal cul ate support anmounts, Herring v. Conm Ssioner,




- 9 -
66 T.C. 308, 311 (1976) (holding that paynents made under an

oral agreement were not alinony); Leventhal v. Conm Ssioner,

supra.

Petitioner’s 1993 informal agreenent may have qualified
as a witten separation agreenent before the forecl osure of
his rental property in 1998 or 1999. However, once
petitioner lost his stated source of rental income with which
to make the contractual support paynents, the couple nade
oral changes to their informal agreenent. Petitioner
acknow edges that they did not reduce the changes to witing.

VWiile it is strange that petitioner would continue to
make support paynents to Ms. WIllians after she defrauded him
of $200, 000, the key point is that the 1993 i nfornal
agreenent is sinply not a witten separation agreenent that
governed the paynents petitioner nmade in the year at issue,
2005. In other words, because the 1993 informal agreenent
did not reflect the oral changes that the couple nade to
their arrangenent, the 1993 informal agreenent does not
satisfy section 71(b)(1)(A), which requires that Ms. WIIlians
recei ved the paynents in 2005 “under a divorce or separation
i nstrument”.

The divorce decree and the attachnment are |ikew se
insufficient for purposes of section 71(b)(1)(A). First, as

a matter of timng, petitioner nmade the paynents in 2005
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before the entry date of the divorce decree, Decenber 20,
2005. “Paynents nade before the existence of a witten
di vorce or separation instrunment are not deductible by the

payor spouse”. Ali v. Conm ssioner, T.C Meno. 2004-284.

Therefore, with respect to the divorce decree, because
petitioner made the paynments to Ms. WIllians before the
Superior Court entered the divorce decree, he did not make
t he paynents “under a divorce or separation instrunent” as
section 71(b)(1) (A requires.

Further, the divorce decree and its attachnent ordered
petitioner to provide a property division as well as spousal
support but did not provide a specific anmobunt or an
ascertai nabl e standard by which to conpute these obligations.
Therefore, the | anguage in the divorce decree and the
attachnment fails to establish that petitioner’s paynents were
for spousal support and not for a nondeductible purpose such
as a property settlement. Accordingly, petitioner’s divorce
decree and its attachnent do not satisfy the section
71(b) (1) (A requirenent.

For the foregoing reasons, we sustain respondent’s
determ nation. None of petitioner’s paynents in 2005 to M.
WIllians qualify as alinony, and therefore petitioner is not
entitled to an alinony deduction for 2005 under section 215

or any ot her provision.
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We have considered the other argunents nade by
petitioner, and, to the extent that we have not specifically
addressed them we conclude that those argunents are w t hout
merit, irrelevant, or noot.

To reflect the foregoing,

Deci sion will be entered

for respondent.




